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‘“(B) CONSULTATION.—When making a de-
termination on a case-by-case basis that a
State consumer financial law of another
State has substantively equivalent terms as
one that the Comptroller is preempting, the
Comptroller shall first consult with the Bu-
reau of Consumer Financial Protection and
shall take the views of the Bureau into ac-
count when making the determination.

‘(4) RULE OF CONSTRUCTION.—This title
does not occupy the field in any area of
State law.

‘() STANDARDS OF REVIEW.—

‘‘(A) PREEMPTION.—A court reviewing any
determinations made by the Comptroller re-
garding preemption of a State law by this
title shall assess the validity of such deter-
minations, depending upon the thoroughness
evident in the consideration of the agency,
the validity of the reasoning of the agency,
the consistency with other valid determina-
tions made by the agency, and other factors
which the court finds persuasive and rel-
evant to its decision.

‘“(B) SAVINGS CLAUSE.—Except as provided
in subparagraph (A), nothing in this section
shall affect the deference that a court may
afford to the Comptroller in making deter-
minations regarding the meaning or inter-
pretation of title LXII of the Revised Stat-
utes of the United States or other Federal
laws.

¢“(6) COMPTROLLER DETERMINATION NOT DEL-
EGABLE.—Any regulation, order, or deter-
mination made by the Comptroller of the
Currency under paragraph (1)(B) shall be
made by the Comptroller, and shall not be
delegable to another officer or employee of
the Comptroller of the Currency.

‘‘(c) SUBSTANTIAL EVIDENCE.—No regula-
tion or order of the Comptroller of the Cur-
rency prescribed under subsection (b)(1)(B),
shall be interpreted or applied so as to inval-
idate, or otherwise declare inapplicable to a
national bank, the provision of the State
consumer financial law, unless substantial
evidence, made on the record of the pro-
ceeding, supports the specific finding regard-
ing the preemption of such provision in ac-
cordance with the legal standard of the deci-
sion of the Supreme Court of the United
States in Barnett Bank of Marion County,
N.A. v. Nelson, Florida Insurance Commis-
sioner, et al., 517 U.S. 25 (1996).

“(d) PERIODIC REVIEW OF PREEMPTION DE-
TERMINATIONS.—

‘(1) IN GENERAL.—The Comptroller of the
Currency shall periodically conduct a re-
view, through notice and public comment, of
each determination that a provision of Fed-
eral law preempts a State consumer finan-
cial law. The agency shall conduct such re-
view within the b5-year period after pre-
scribing or otherwise issuing such deter-
mination, and at least once during each 5-
year period thereafter. After conducting the
review of, and inspecting the comments
made on, the determination, the agency
shall publish a notice in the Federal Register
announcing the decision to continue or re-
scind the determination or a proposal to
amend the determination. Any such notice of
a proposal to amend a determination and the
subsequent resolution of such proposal shall
comply with the procedures set forth in sub-
sections (a) and (b) of section 5244 of the Re-
vised Statutes of the United States (12 U.S.C.
43 (a), (b)).

‘“(2) REPORTS TO CONGRESS.—At the time of
issuing a review conducted under paragraph
(1), the Comptroller of the Currency shall
submit a report regarding such review to the
Committee on Financial Services of the
House of Representatives and the Committee
on Banking, Housing, and Urban Affairs of
the Senate. The report submitted to the re-
spective committees shall address whether
the agency intends to continue, rescind, or
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propose to amend any determination that a

provision of Federal law preempts a State

consumer financial law, and the reasons
therefor.

‘‘(e) APPLICATION OF STATE CONSUMER FI-
NANCIAL LAW TO SUBSIDIARIES AND AFFILI-
ATES.—Notwithstanding any provision of this
title, a State consumer financial law shall
apply to a subsidiary or affiliate of a na-
tional bank (other than a subsidiary or affil-
iate that is chartered as a national bank) to
the same extent that the State consumer fi-
nancial law applies to any person, corpora-
tion, or other entity subject to such State
law.

“(f) PRESERVATION OF POWERS RELATED TO
CHARGING INTEREST.—No provision of this
title shall be construed as altering or other-
wise affecting the authority conferred by
section 5197 of the Revised Statutes of the
United States (12 U.S.C. 85) for the charging
of interest by a national bank at the rate al-
lowed by the laws of the State, territory, or
district where the bank is located, including
with respect to the meaning of ‘interest’
under such provision.

‘‘(g) TRANSPARENCY OF OCC PREEMPTION
DETERMINATIONS.—The Comptroller of the
Currency shall publish and update no less
frequently than quarterly, a list of preemp-
tion determinations by the Comptroller of
the Currency then in effect that identifies
the activities and practices covered by each
determination and the requirements and
constraints determined to be preempted.”.

(b) CLERICAL AMENDMENT.—The table of
sections for chapter one of title LXII of the
Revised Statutes of the United States is
amended by inserting after the item relating
to section 5136B the following new item:
‘‘Sec. 5136C. State law preemption standards

for national banks and subsidi-
aries clarified.”.

SEC. 1045. CLARIFICATION OF LAW APPLICABLE
TO NONDEPOSITORY INSTITUTION
SUBSIDIARIES.

Section 5136C of the Revised Statutes of
the United States (as added by this subtitle)
is amended by adding at the end the fol-

lowing:
‘(1) CLARIFICATION OF LAW APPLICABLE TO
NONDEPOSITORY INSTITUTION SUBSIDIARIES

AND AFFILIATES OF NATIONAL BANKS.—

‘(1) DEFINITIONS.—For purposes of this sub-
section, the terms ‘depository institution’,
‘subsidiary’, and ‘affiliate’ have the same
meanings as in section 3 of the Federal De-
posit Insurance Act.

‘(2) RULE OF CONSTRUCTION.—NoO provision
of this title shall be construed as pre-
empting, annulling, or affecting the applica-
bility of State law to any subsidiary, affil-
iate, or agent of a national bank (other than
a subsidiary, affiliate, or agent that is char-
tered as a national bank).”.

SEC. 1046. STATE LAW PREEMPTION STANDARDS
FOR FEDERAL SAVINGS ASSOCIA-
TIONS AND SUBSIDIARIES CLARI-
FIED.

(a) IN GENERAL.—The Home Owners’ Loan
Act (12 U.S.C. 1461 et seq.) is amended by in-
serting after section 5 the following new sec-
tion:

“SEC. 6. STATE LAW PREEMPTION STANDARDS
FOR FEDERAL SAVINGS ASSOCIA-
TIONS CLARIFIED.

‘‘(a) IN GENERAL.—Any determination by a
court or by the Director or any successor of-
ficer or agency regarding the relation of
State law to a provision of this Act or any
regulation or order prescribed under this Act
shall be made in accordance with the laws
and legal standards applicable to national
banks regarding the preemption of State
law.

“(b) PRINCIPLES OF CONFLICT PREEMPTION
APPLICABLE.—Notwithstanding the authori-
ties granted under sections 4 and 5, this Act
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does not occupy the field in any area of
State law.”".

(b) CLERICAL AMENDMENT.—The table of
sections for the Home Owners’ Loan Act (12
U.S.C. 1461 et seq.) is amended by striking
the item relating to section 6 and inserting
the following new item:

‘“Sec. 6. State law preemption standards for

Federal savings associations

and subsidiaries clarified.”.
VISITORIAL STANDARDS FOR NA-
TIONAL BANKS AND SAVINGS ASSO-
CIATIONS.

(a) NATIONAL BANKS.—Section 5136C of the
Revised Statutes of the United States (as
added by this subtitle) is amended by adding
at the end the following:

“(j) VISITORIAL POWERS.—

‘(1) IN GENERAL.—In accordance with the
decision of the Supreme Court of the United
States in Cuomo v. Clearing House Assn., L.
L. C., 5 (129 S. Ct. 2710 (2009)), no provision of
this title which relates to visitorial powers
or otherwise limits or restricts the visitorial
authority to which any national bank is sub-
ject shall be construed as limiting or re-
stricting the authority of any attorney gen-
eral (or other chief law enforcement officer)
of any State to bring an action in a court of
appropriate jurisdiction to enforce an appli-
cable nonpreempted State law against a na-
tional bank, as authorized by such law, and
to seek relief as authorized by such law.

‘(2) EXCLUSION.—The powers granted to
State attorneys general and State regulators
under section 1042 of the Restoring American
Financial Stability Act of 2010 shall not
apply to any national bank, or any sub-
sidiary thereof, regulated by the Office of the
Comptroller of the Currency.

(k) ENFORCEMENT ACTIONS.—The ability of
the Comptroller of the Currency to bring an
enforcement action under this title or sec-
tion 5 of the Federal Trade Commission Act
does not preclude any private party from en-
forcing rights granted under Federal or
State law in the courts.”.

(b) SAVINGS ASSOCIATIONS.—Section 6 of
the Home Owners’ Loan Act (as added by this
title) is amended by adding at the end the
following:

‘“(¢) VISITORIAL POWERS.—The provisions of
sections 5136C(j) of the Revised Statutes of
the United States shall apply to Federal sav-
ings associations, and any subsidiary there-
of, to the same extent and in the same man-
ner as if such savings associations, or sub-
sidiaries thereof, were national banks or sub-
sidiaries of national banks, respectively.

Mr. CORKER. Mr. President, I know
we have two side-by-side amendments.
I know the Senator from Delaware, Mr.
CARPER, has an amendment which, by
the way, I hope everyone on my side of
the aisle will support. It has to do with
Federal preemption. I think it is a good
amendment. I do not think it goes far
enough.

Let me speak to the differences. First
of all, both the Carper amendment and
the Corker amendment deal with the
fact that if there is a Federal law relat-
ing to our banking system, that cannot
be preempted, generally speaking, by
State law. I think that is a good step in
the right direction. Certainly, I com-
mend Senator CARPER for doing that.

It is something that, by the way, our
national banks obviously fully support.
They want the ability to operate
around the country and know that the
rules of the road are basically going to
be the same. Where the Carper amend-
ment falls short, and my amendment
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